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Clerk, Supreme Court, Utah 
IN THE UTAH SUPREME COURT 
RICHARD D. MADSEN and 
NANCY MADSEN, his wife, 
BOYD A. SWENSEN and BEATRICE 
SWENSEN, his wife, HOPE 
A. HILTON, BLAINE ANDERSON 
and SHEREE ANDERSON, his wife, 
CYNTHIA HILTON, RALPH M. 
HILTON, GENE HELLAND and 
the MIDDLE EAST FOUNDATION, 
Plaintiffs/Appellants, 
vs. 
MIRVIN D. BORTHICK, W. SMOOT 
BRIMHALL, and JOHN DOES 
I TO V, being former 
Commissioners of the Utah 
Department of Financial 
Institutions, 
Defendants/Respondents, 
THIRD MEMORANDUM OF 
NEWLY UNCOVERED AUTHORITY 
Case No. 19704 
Nearly two years after this case was briefed, this 
Court handed down the case of Berry v. Beech Aircraft Corp., 
717 P.2d 670 (Ut. 1985). 
^erry sets up a two-fold test for determining 
whether a statute is constitutional under the Open Courts 
provision of the Utah Constitution (Article 1, Section 11): 
First, Section 11 is satisfied if 
the law provides an effective and 
reasonable remedy, . . 
Second, if there is no substitute 
or alternative remedy provided, abroga-
tion of the remedy or cause of action 
must be justified only if there is a 
clear solid or economic evil to be 
eliminated and the elimination of an 
existing legal remedy is not an arbi-
trary or unreasonable means for achiev-
ing the objective. 717 P.2d at 678. 
Madsen I held that sovereign immunity did not 
violate the Open Courts provision because that doctrine, 
"was a well settled principle of American Law at the time 
Utah became a State." 658 P. 2d at 629. However, official 
immunity is a very recent innovation: 
The Anglo-American tradition did not 
include a general theory of immunity 
from suit or from liability on the part 
of public officers. It was the boast of 
Dicey often quoted, that, "With us every 
official from the Prime Minister down to 
a Constable or collector of taxes, is 
under the same responsibility for every 
act done without legal justification as 
any other citizen." 
James, Tort Liability of Governmental Units, U. Ch.2, L.Rev. 
610, 635 (1955). 
Under Berry, it appears that (former) §63-30-4 is 
wholly unconstitutional. If (former) §63-30-4 is 
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unconstitutional, plaintiff should be able to proceed 
oiranon law . 
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At common law, plainitfffs claim depends upon whether the 
defendant's conduct was "ministerial" or "discretionary." 
Madsen I, 658 P.2d at 632. Under (former) §60-30-4, 
plaintiff's claim depends upon whether the defendant's conduct 
amounts to "gross negligence." 
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